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Estate and Trust Provisions of TCJA
Including a Discussion of Section 199A (the
QBI deduction)
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Jordon N .R osen,CP A,M S T ,AEP ® isaDirectorand shareholderin the W ilm ington,Delaw are CP A
firm ofBelfint,Lyons& S hum an,w hereheheadsthefirm ’sestateand trustpractice. Jordonalso
providestax consulting and com pliance servicesto the firm’shigher net w orth clientsand
businessow ners. He isthe P ast P resident ofthe N ationalAssociation ofEstate P lannersand
Councils(N AEP C)and hasserved aspresident ofthe Delaw are Estate P lanning Counciland the
ChesterCounty,P A Estate P lanning Council. M r.R osen isalso am em berand past chairofthe
Delaw areS tateCham berofCom m ercetax comm ittee,isam emberoftheAICP A T rust,Estateand
Gift T ax T echnicalR esource P anel,and isam em berofthe editorialboard ofT hom son R euters
Focuspublication.

Jordon isalicensed CP A in Delaw are and P ennsylvaniaand isam em berofthe P ennsylvania
Institute of CP As,Delaw are S ociety of CP Asand the AICP A T ax S ection. He also holdsthe
designation ofAccredited Estate P lanner® and hasbeen recognized asa5-S tarW ealth M anager
by P hiladelphiaM agazineandDelaw areT oday.

M r. R osen isafrequently sought out speakerboth locally and nationally on tax planning and
related issuesand haspublished m ore than 100 articles. He hasbeen afrequent television and
radio guestand apasthostofM oney T alkon1450-W IL M . Hereceived hisundergraduatedegree
in Accounting from T em ple U niversity and hisM aster’sdegree in T axation from W idener
U niversity.

About Jordon . . .
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• O fficialtitle-“AnActtoP rovideforR econciliationP ursuanttoT itlesIIand
V oftheConcurrentR esolutionontheBudgetforFiscalYear2018”

• “AAP R P T Z5CR BFY18” toohardtosay,sow euse“ T CJA”

• W illcreateadeficitof$1.456trillion through2027

• M ostCorporateprovisionsareperm anent

• M ostindividualprovisionssunsetafter2025

Tax Cuts and Jobs Act (H.R. 1)

Copyright© 2018Belfint,L yons& S hum an,P .A.

3



9/4/2018

2

Copyright© 2018Belfint,L yons& S hum an,P .A.

Estate and Trust Provisions

4

• Doublesthebase exem ption to$10 m illionperperson

• Indexed forinflationafter2011

• R etainsportability rules

• 2018 am ountw illbe$11,180,000

• T CJA silentonGS T T ax exem ption -butassum ed to increase based on
basicexclusionrules

• R aterem ainsat40%

Estate and Gift Taxes (2018 - 2025)

Copyright© 2018 Belfint,L yons& S hum an,P .A.

5

• Few eraresubjecttotheFederalEstate T ax sincetheexem ption isso
high

• M any states(i.e.Delaw are)follow theFederalrules,thuselim inating
any state death tax

How ever...

• N on-taxable estatestoday m ay becom etaxable inthefuture

o Assetsgrow (naturallyorby inheritance)

o L aw schange

o S om epeopleactually w inthelottery
• Astim epassesand lifeeventsoccur,m ostestate plansbecom e

hopelessly outofdate

Why Taxpayers Are Re-Thinking the Need for Planning
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• Ifthere arenotaxesdue,w hatistheneed forplanning?

• I’m too young

• Allofm y property isjointly held w ith m y spouse

• Estate planningisonly fortherichfolks

• It’stoo expensive

• W ehad ourw illsdraw nupw hen w ew erem arried (probably m ore
than 15or20 yearsago!)

• Idon’tw antto thinkaboutit

Excuses We Hear Why Clients Don’t Think They
Need To Plan:
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• S everalS tateshaveestate exclusionsw ellbelow theFederallevel

• S everalstates(i.e.P A)im poseastate inheritancetax

• N eed toprovideforsurvivingspouse

• S pecialneedsfam ily m em ber

• Care form inorchildren

• S econd (orthird,orfourth)m arriage

• Assetprotection (predatorsand spend thrifts)

• Divorceplanning

Reasons Why Estate Planning is Critical for the
Modest Estate Owner
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• Closely held business/farm ingoperations

• P rovideforfutureeducationneeds

• Charitable intent

• Fam ily dynam ics(potentialdivorce,drugaddiction)

• Valuation issues

• Dispositionoftangiblepersonalproperty

• Dictate how YO U w antto disposeofyourestate

• P lanningforpets

Reasons Why Estate Planning is Critical for the
Modest Estate Owner – Continued
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2017 2018-2025

15% 10%

25% 24%

28% 35%

33% 37% (T .I.> $12,500)

39.6%

Tax Rates for Estates and Trusts (2018 - 2025)
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Iftaxableincom eis: T hetax is:

N otover$2,550 10% ofthetaxableincom e

O ver$2,550 butnotover$9,150 $255 plus24% oftheexcessover$2,550

O ver$9,150 butnotover$12,500 $1,839 plus35% oftheexcessover$9,150

O ver$12,500 $3,011.50 plus37% oftheexcessover$12,500

For Estates and Trusts
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• S tate and localincom etax deduction

• S tate and localrealestate tax deduction

• 2% deductions

• O therdeductions– S ection 67(e)

o T ax preparation

o Attorney fees

o Fiduciary fees

• S ection 691(c)rem ainsdeductible

• ES BT scanutilizetheQ BIdeduction

Effect of Other Changes on Estates and Trusts
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• Excessdeductionsinyearofterm ination flow throughasa
m iscellaneousI/D subjectto 2% floor.N ew law w ouldelim inate it.
N eed toplan foryearofterm ination.

• Assum eestatesand trustsstillentitled to“ exem ption” (personal
exem ptionssuspended)

Effect of Other Changes on Estates and Trusts - Cont.
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• ExistingL aw -ES BT -ElectingS m allBusinessT rust-m ay bea
shareholderinan S Corporation

• N ew law now allow sanonresidentalienindividualto beapotential
currentbeneficiary ofan ES BT (in additiontoresidentindividuals,
estates,and certain charitable organizations)

Qualified Beneficiaries of an ESBT (after 2017)
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Deduction for charitable contributions will be determined using rules
applicable to individuals (not trusts)

• P ercentage lim itation

• Carry forw ard provisions

Charitable Contribution Deduction for an ESBT (after 2017)
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Section 199A : Qualified Business
Income (QBI) Deduction
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• P riorrates:15% ,25% ,34% ,and 35% (P ersonalS ervice Corps.paid at
the35% rate)

• Fortax yearsbeginningin2018:Flat21% (includingP ersonalS ervice
Corps.)

Corporate Tax Rates Reduced (after 2017)
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• Appliestonon-corporatetaxpayers-

o Individuals(includingchildren subjectto theKiddietax)

o Estates

o N on-grantertrusts

• Appliestotax yearsbeginning2018 2025

• Appliestoincom efrom anS Corp.,S cheduleErealestate rentals,
partnershipsorsoleproprietors

• Appliesonly toQ BIeffectively connected w ithconductofatradeor
businessw ithintheU .S .

• Q BIincludesitem sofincom e,gain,deductionand loss

• N odistinctionbetw een passive and active incom e

• Effectively reducestoprate of37% to 29.6%

Qualified Business Income Deduction:
Section 199A

Copyright© 2018 Belfint,L yons& S hum an,P .A.
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• Certain investm entincom e,includingshort-term and long-term capital
gains

• R easonable Com pensation paid tothetaxpayer

• Guaranteed paym entspaid tothetaxpayer

QBI Does not include

Copyright© 2018 Belfint,L yons& S hum an,P .A.

O verview
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• Com putationofN etInvestm entIncom eT ax(N IIT )

• Com putationofS S A benefits

• Com putationofS .E.T ax

T heBigQ uestion– currently theQ BIdeductioncom putationdoesnotconsidercertain
“ adjustm enttoincom e”,suchastheS EP deduction,50% ofS .E.tax deductionandthe
deductionforS .E.healthinsurance.W illCongresschangethis?

Section 199A ( QBI deduction) Does Not apply to

Copyright© 2018Belfint,L yons& S hum an,P .A.
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Quick Reference Chart - The QBI Deduction
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(Net) Taxable Income Specified Services Other Businesses

<$315,000 Q BIx20% Q BIx20%

$315,000-$415,000 P hase-outofDeduction
(W -2/AssetL im itationsApply)

P hase-inofW -2/Asset
L im itation R ule

>$415,000 N oDeduction FullW -2/AssetL im itation R ule
AP P L IES

MFJ :

Other than MFJ (Including Trusts and Estates) :
<$157,500 Q BIx20% Q BIx20%

$157,500-$207,500 P hase-outofDeduction
(W -2/AssetL im itationsApply)

P hase-inofW -2/Asset
L im itation R ule

>$207,500 N oDeduction FullW -2/AssetL im itation R ule
AP P L IES
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• W ageL im itation doesnotapply iftaxable incom edoesnotexceed $315,000

o L im itation phasesinw hen taxpayer’staxableincom e exceeds$315,000

forM FJ($157,500 forothers).

o P hase-inisoverthenext$100,000 oftaxableincom e forM FJ($50,000 for

others).

• Iftaxable incom e> $415,000 -M FJ($207,500 forothers)-the deduction

cannotexceed thegreaterof:

o 50% of(allocated shareof)W -2 w agesofthetrade orbusiness,or

o 25% of(allocated shareof)W -2 w agesofthetrade orbusiness,PLUS

2.5% ofthe unadjusted basisofallqualified property held by and

availableforuseintheT /B attheclose oftheyear

QBI – Wage/Asset Limitation

Copyright© 2018Belfint,L yons& S hum an,P .A.
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• P aid w ithrespecttoem ploym entduringthecalendaryear

• L im ited tow agespaid attributable toQ BI

• W agesdonotinclude any am ountw hich isnotproperly included inareturn

filedw ith theS ocialS ecurity Adm inistration onorbefore the 60th day afterthe

due dateforsuch return (includingextensions)

W-2 Wages

Copyright© 2018Belfint,L yons& S hum an,P .A.
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• W ithrespecttoaqualified tradeorbusiness

• T angible property (personalorreal),subjecttothe allow ance fordepreciation

underS ection 167

o Held foruseinaqualified t/b atthecloseofthetaxable year,

o U sed atany pointduringthe taxableyearinthe production ofqualified

businessincom e,and

o the depreciation period hasnotended before the closeofthe taxable

year.

Qualified Property

Copyright© 2018Belfint,L yons& S hum an,P .A.
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• Depreciable period-

o Beginningonthe date placed inservice by the taxpayer

o Endingonthe laterof

o Datew hichis10 yearsaftersuchdate,or

o thelastday offullyearintheapplicablerecovery period thatw ouldapply to

theproperty underS ection168

Qualified Property Continued

Copyright© 2018Belfint,L yons& S hum an,P .A.
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• Generally doesnotapply

• Exception iftaxable incom eofindividualdoesnotexceed $315,000 (M FJ),
$157,500 (forothers).

• Exception isphased-outoverthenext$100,000 (M FJ),$50,000 (forothers)

• Q BIdeduction doesnotapply tothe businessofperform ingservicesasan
em ployee.

• S pecified servicesinclude any trade orbusinessinvolvingtheperform ance of
servicesinthe fieldofhealth,law,accounting,actuarialsciences,perform ing
arts,consulting,athletics,financialservices,brokerageservices,orany trade or
businessw herethe principalassetofsuch trade orbusinessisthe reputation
orskillofone orm ore ofitsem ployeesorow ners,orw hich involvesthe
perform ance ofservicesthatconsistofinvestingand investm entm anagem ent
trading,ordealinginsecurities,partnership interest,orcom m odities(butnot
engineersand architects).

QBI Deduction for Specified Service Industry

Copyright© 2018Belfint,L yons& S hum an,P .A.
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• BasicR ule:Com binedQ BIdeductioncannotexceed taxableincom e

(netofcapitalgains)x 20%

• Johnisam arried accountantw ithbusinessincom eof$150,000

o Q BIDeduction:$150,000 x .20 = $30,000

o N etT axableIncom e:$200,000

o $200,000 x .20 = $40,000

o Q BIdeductionisnotlim ited

• M ary isam arried accountantw ith businessincom eof$250,000

o Q BIDeduction:$250,000 x .20 = $50,000

o N etT axableIncom e:$200,000

o $200,000 x .20 = $40,000

o Q BIdeductionislim itedto$40,000

QBI Examples: Example #1

Copyright© 2018Belfint,L yons& S hum an,P .A.
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For Non-Specified Service Businesses:

• W hentaxableincom eexceeds$415,000 (M FJ),theQ BIdeductionislim itedtothe

greaterof:

o 50% ofW agesor

o 25% ofW agesPLUS 2.5% ofunadjustedbasisofproperty

• Bruceism arriedandhasayardcleaningcom pany andhastaxableincom eof

$600,000 andtheQ BIam ountfrom thecom pany is$100,000.T hecom pany pays

w agesof$50,000 andhasnom inalassets

• L esserof:

o $100,000 x .20 = $20,000

o L im itedto:$50,000 (w ages)x .50% = $25,000

o Bruce’sQ BIdeductionisnotlim ited

QBI Examples: Example #2

Copyright© 2018Belfint,L yons& S hum an,P .A.
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• Brucealsoow nsacom m ercialrentalproperty thatgenerates$8,000 ofQ BI.

Assum etheproperty isfully depreciatedandtherearenoem ployees.

• T heQ BIdeductionis$0

QBI Examples: Example #3

Copyright© 2018Belfint,L yons& S hum an,P .A.
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• S am easEX AM P L E#3 exceptthebuildingisnotfully depreciatedandw as

purchasedfor$250,000,w hichincludeslandcostof$50,000.

o Q BIdeductionis$8,000 x .20 = $1,600

o ($0 w agesx .25)PLUS $200,000 (netofland)x.025 = $5,000

o Q BIdeductionof$1,600 isnotlim ited

QBI Examples: Example #4

Copyright© 2018Belfint,L yons& S hum an,P .A.
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• Jordonism arriedandhasaw idgetproducingbusinessthatgenerates$100,000 of

Q BI.Histaxableincom eisover$415,000. Inaddition,hepaidw agesof$30,000

andhasqualifiedproperty of$50,000.

o $100,000 x .20 = $20,000

o W ageT est1:$30,000 x .50 = $15,000

o W ageT est2:($30,000 x .25)+ ($50,000 x .025)= $8,750

o Q BIdeductionislim itedto$15,000 (thegreaterof$15,000 or$8,750)

QBI Examples: Example #5
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• A trustorestateistreatedasapassthroughentity totheextentitallocatesQ BIand

otheritem stoitsbeneficiariesandistreatedasanindividualtotheextentitretains

theQ BIandotheritem s.

Section 199A Application to trusts, estates and beneficiaries

Copyright© 2018Belfint,L yons& S hum an,P .A.
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• T otheextentthegrantororanotherpersonistreatedasow ningallorpartofa

trustundersections671 through679,suchpersoncom putesitssection199A

deductionasifthatpersondirectly conductedtheactivitiesofthetrustw ith

respecttotheportionofthetrusttreatedasow nedby thatperson.

Section 199A – Grantor Trusts

Copyright© 2018Belfint,L yons& S hum an,P .A.
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• T rustorestatem ustallocatequalifieditem sofdeductionincom putingQ BI.

• Depletion,am ortizationanddepreciationthatareotherw iseproperly includedin

thecom putationofQ BIareincludedinsuchcom putation,regardlessofhow they

m ay otherw isebeallocatedbetw eenthetrustorestateanditsbeneficiaries

• Q BIistobeallocatedtoeachbeneficiary andtothetrustorestatebased on

relativeproportionofDN Iforthetaxableyear,oristoberetainedby thetrustor

estate.

• IfnoDN Iforthetaxableyear,allitem sareallocatedtothetrustorestate.

Section 199A – Non - grantor trusts and estates

Copyright© 2018Belfint,L yons& S hum an,P .A.
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• S portion

• Grantorportion

• N on-S portion

ESBTs
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• $157,500 $207,500 in2018

• Increasedby CO L A 2019 2025

• T axableincom eofestate/trustisdeterm inedbeforetakingintoaccountany

distributiondeductionundersection651 or661

• T rustsform edorfundedw ithsignificantpurposeofreceivingadeductionunder

S ection199A w illnotberespected.

• T w oorm oretrustsw illbeaggregatedandtreatedasasingletrustifsuchtrusts

havesubstantiallythesam egrantor(s),beneficiariesandiftheprincipalpurpose*

forestablishingsuchtrustsorforcontributingadditionalcashorotherproperty,is

theavoidanceofFederalincom etax.S pousesw illbetreatedasoneperson.R eg.

S ection1.643 (f)-1.

*significantnon-tax purpose

Threshold and Anti-Abuse rule

Copyright© 2018Belfint,L yons& S hum an,P .A.
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• Ifholdingfully depreciatedrealproperty thathasnobasis,considertransferring

businessinteresttoaCR T

• M akingaS ection645 electionm ay hurttheestate/trust’sQ BIdeduction

Planning For Trusts

Copyright© 2018Belfint,L yons& S hum an,P .A.
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• Generally notastax favorable

o Doubletaxationofprofits

o N oQ BIdeduction(assum ingQ BIdeductionisavailabletootherentity)

• Evenifcorporationdidnotpay acurrentdividend:

o Accum ulatedearningstax potential

o P ersonalholdingcom panytax potential

C Corporation Planning

Copyright© 2018Belfint,L yons& S hum an,P .A.
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C Corporation LLC/Sole Prop.

1stleveltax= 21% 1stleveltax= 0

Q BIDeduction= 0 Q BIDeduction= 20%

2N D L eveltax= 15 % 1stleveltax= 0

N IIT = 3.8% N IIT = 0

N ettoO w ner=64% N ettoO w ner=81%

N etT extR ate= 36% N etT ax R ate=19%

N oS .E.tax S .E.T ax applies

COMPARISON

Copyright© 2018Belfint,L yons& S hum an,P .A.

• $1,000 businessprofitofC corporationw ouldyield$640 toow ner,assum ing

dividendiscurrently paid

• $1,000 businessprofittoL L C/S oleP rop.w ouldyield$810 toow ner
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• R easonablecom pensationneedstobepaidtoow ner/em ployees

• BIG tax

• Allshareholdershavetobequalifiedtoow nS corporationstock

• Cannothavem orethanoneclassofstock

• O utstandingloanstobusiness

• P assiveinvestm entincom eexceeding25% ofgrossreceiptsfor3 consecutiveyears

andtheS corporationhasaccum ulatedE&P w illvoidtheS election

Conversion to S Corporation

Copyright© 2018Belfint,L yons& S hum an,P .A.
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• N eedtokeeptaxableincom ebelow $315,000/$157,500

o D.C.plan

o D.B./cashbalanceplan

o Bonusdepreciation/S ection179

o But,m ayberegulardepreciationw hichistakeneachyearw illkeepT .I.below

thresholdEACH YEAR .

Planning for Specified Service Businesses

Copyright© 2018Belfint,L yons& S hum an,P .A.
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Questions
JordonR osen,CP A,M S T ,AEP ®

Director– Estate & T rustS ection

jrosen@ belfint.com /302.573.3911
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